A. Legal Authority

This Board was created by an amendment to the Philadelphia Home Rule Charter that
voters approved via a ballot question at the May 2006 primary election. See Philadelphia Home
Rule Charter §§ 3-806 and 4-1100. The Board is charged with administering and enforcing all
provisions of the Charter and City Code that pertain to ethical matters, such as conflicts of
interest, financial disclosure, standards of governmental conduct, campaign finance, prohibited
political activities, and such additional duties as City Council may assign. The Board has the
power to conduct investigations and may enforce the laws over which it has jurisdiction in either
the Court of Common Pleas or by administrative adjudication, if so authorized by City Council.
City Council has authorized the Board to administratively adjudicate alleged violations of Code
Chapters 20-600 (Ethics Code), 20-1000 (campaign finance law), 20-1200 (lobbying law) and
Home Rule Charter §§ 10-102 (interest in a City contract), 10-105 (gratuities), and 10-107
(political activity). See Code §§ 20-606(1)(h), 20-1008, & 20-1206(1), (7).

B. Procedural Introduction

~J

The Board followed the procedures set forth in Home Rule Charter Section 8-407 wi?;n
promulgating this amendment to Board Regulation No. 2 (Investigations and Enforcement N
Proceedings). On May 21, 2014, the Board voted to approve posting of a proposed amendnfeilt to
Regulation No. 2 at the Department of Records. The Law Department approved the Regulaﬁ‘&
for public comment posting and, on May 27, 2014, the Board submitted the proposed
amendment to the Records Department. On June 22, 2014, Adam C. Bonin, Esq. requested a
public hearing on the proposed amendment. Accordingly, the Board scheduled a hearing for July

16, 2014, notice of which was advertised in local newspapers and posted prominently on the
Board’s website.

Through this report on the July 16, 2014 hearing, the Board modifies the amendment%d
adopts the amendment as modified. A copy of the regulation as amended is attached as Exhilgig A
and shall become effective 10 days after the filing of this report with the Records DepartmenfzA
blackline showing all changes made to the regulation by the amendment is attached as Exhibit B.
The Regulation as amended incorporates the subject matter of existing Board Regulations No3
(Referrals to and Cooperation with Other Governmental Enforcement Agencies) and 5

(Confidentiality of Enforcement and Investigative Matters and Prohibited Disclosures). The
Board will rescind Regulations No. 3 and 5.
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C. The July 16, 2014 Hearing

The hearing was conducted by Michael Reed, Chair of the Board of Ethics, along with
Vice Chair Phyllis Beck and Board member Fr. Kevin Gillespie. Martha Johnston, Senior
Attorney, attended on behalf of the Law Department. The hearing transcript is attached as
Exhibit C. The proposed amendment as posted for public comment at the Records Department
and written testimony submitted to the Board are included in Exhibit C as attachments to the
hearing transcript. Two witnesses provided testimony: Michael Cooke, the Board’s Director of
Enforcement, and Adam Bonin, who submitted written testimony in advance of the hearing.
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D. Summary of testimony and Board response

1. Michael J. Cooke, Esq., Director of Enforcement

Mr. Cooke presented testimony on behalf of Board staff in order to propose several
technical changes to the Regulation. The proposed changes are found at pages 8 through 13 of
the hearing transcript, which is attached as Exhibit C.

Board Response

The Board adopts the proposed changes.

2. Adam C. Bonin, Esq. Mr. Bonin’s testimony is attached to the hearing transcript at
Exhibit C.

In his testimony, Mr. Bonin asserted that the provisions of the proposed Regulation
relating to confidentiality of investigations unnecessarily stifle the free speech of subjects of
investigations because, in his view, they are subject to more stringent restrictions than
complainants.

Board Response

Philadelphia Code Section 20-606(1)(i) prohibits a person from disclosing or
acknowledging to any other person “any information relating to a complaint, investigation,
referral, or pending adjudication, except as provided by law.” The proposed amendment to
Regulation No. 2 - and the existing provisions in Regulation No. 5 - considerably narrow the
breadth of the language in the ordinance in recognition of court rulings striking down portions of
similar prohibitions as violative of the First Amendment to the U. S. Constitution. See, e.g.,
Butterworth v. Smith, 494 U.S. 624, 626 (1990) (holding that a Florida statute was
unconstitutional insofar as it prohibited a grand jury witness from disclosing his or her own
testimony after the term of the grand jury had ended); Stilp v. Contino, 613 F.3d 405, 415 (3d
Cir. 2010) (holding that a Pa. State Ethics Commission regulation was unconstitutional for
prohibiting a complainant from disclosing that he had filed an ethics complaint or the content of
that complaint); First Amendment Coalition v. Judicial Inquiry and Review Board, 784 F.2d 467,
479 (3d Cir. 1986) (holding that a Pa. Judicial Inquiry and Review Board regulation was
unconstitutional for preventing witnesses from disclosing their own testimony).

As set forth in the proposed Regulation, and consistent with the relevant case law, the
confidentiality restriction applies the same standard to both complainants and subjects of an
investigation. In either case, the restriction only prohibits a person from disclosing information
related to a complaint, referral, investigation, or pending adjudication while an investigation is
ongoing or an adjudication is pending and, even then, only if the person has obtained that
information solely from the Board or its staff. As such, a person can disclose information related
to an investigation or adjudication if either a) he or she has obtained the information from a
source other than the Board, or b) the investigation has ended or the adjudication is no longer
pending. Thus, if a complainant makes public a complaint he or she has filed with the Board, the
subject of that complaint may publicly refute its allegations, or otherwise comment on it, because
the subject learned of the complaint from the complainant, who is a source other than the Board.

Page 3 of 7



Mr. Bonin proposes several specific changes to the Regulation:

a. Allow the subject of an investigation to waive his or her right to
confidentiality.

Board Response

On its face, Code Section 20-606(1)(i) prohibits the disclosure of information regarding
an investigation by the subject of that investigation. The Board has created exceptions to the
broad language of Code Section 20-606(1)(i) where failure to do so would create a conflict with
another law or lead to an unreasonable interpretation of the ordinance. For example, in light of
the Third Circuit’s ruling in Stilp v. Contino, the Board is compelled to provide in this
Regulation that a complainant may disclose the fact that he or she has filed a complaint with the
Board. Similarly, with regard to the confidentiality of administrative adjudications, the City
Solicitor has advised the Board that, in her view, Code Section 20-606(1)(1) is intended to serve
the presumed interest of the respondent in keeping confidential the fact of the adjudication and
alleged violations pending resolution of those charges. See Solicitor Opinion issued to Board on
8/7/2013, pg. 6. As such, the right of the respondent to waive confidentiality and request an open
hearing must be implied. /d. (advising that denying respondent’s request fopan open hearing
could violate right to due process).

In the context of an investigation, however, the Code’s confidentiality restriction serves
other interests in addition to protecting the reputation of the subject of the investigation. The
restriction also ensures the integrity of Board investigations by encouraging cooperation by
witnesses and their complete and truthful testimony. Furthermore, confidentiality guards against
attempts by subjects of investigations to influence the information witnesses provide to Board
staff. Courts have found that these considerations justify narrowly tailored confidentiality rules
such as the one found in the proposed amendment of Regulation No. 2. See Kamasinski v.
Judicial Review Council, 44 F.3d 106, 111 (2d Cir. 1994) (upholding prohibition on disclosure of
information gained through interaction with Conn. Judicial Review Council while investigation
is ongoing); First Amendment Coalition, 784 F.2d at 479 (upholding Judicial Inquiry and Review
Board’s confidentiality requirement insofar as it prevented a witness from disclosing information
learned from the testimony of other witnesses or from the Board or its staff); see also Smith v.
Butterworth, 866 F.2d 1318, 1321 (11 Cir. 1989), aff’d, Butterworth, 494 U.S. at 1382
(upholding portion of Florida grand jury statute that prohibited witnesses from disclosing
testimony of another witness); Stilp, 613 F.3d at 414.

Therefore, because the restriction set forth in the proposed amendment serves the
purposes of Section 20-606(1)(i) and does so in accordance with relevant case law, the Board
declines to adopt Mr. Bonin’s suggestion that the Regulation allow the subject of an
investigation to waive confidentiality.
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